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New Protections Pending for Designers

Terrenicd A Oved, Eig and Darren Oved, Eig.

wver the past several
years, saome of the most
powerful names in the
fashion industry have
been workang with the government
1t Wazhinglon v develop a practical
and comprehensive solution 1o the
growing problem of fash on piracy.
With the support of the Caungil
of Fashion Designers of America
(CFDA), the American Apparel
and Footwear Assooiation [AAFA),
and celebrity designers such as
FProject Runaay's Tirm Gunn, fash-
ian houses and designers may soon
receive the protection they seek,
as a rew bil headed 10 Congress
airms ta increase and extend copy-
nght grotection te onginal fashion
designs. F passed, the apthy titled
Innovative Decign Protedior and
Piracy Prevenfion Act (the IDPPPA)
will have a profound anc immediate
effect on the fashion incustry, pove
erfully changing the way designers
proted their designs, create innova-
tive style frends ard prevent against
Enockolls
Currently, Americar designers
ean only receive copyright protection
for the elements of their designs that
are putehr decoratwe, aesthetic, and
wholly separable from the functional
and ulilitanan elements present in
w 4l clething. For exarmplz, one may
9 be able to protect a unijue pattem
Zof strioes and characters printed
— on & polo shirt, whereas the silhou-
;:EI:'[E.' and cut of tha shin cannot be
E’:prmeued Az a result, 'ew fashion
T designs have received substantive
Ecﬂpwighl protection, as it is often
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difficut, if net impossible, to sepa-
rate the creative, aesthelic elements
of & design friemn its fundamental and
utilitarian elements. In fad, it is com-
mon pradice for designars 1o base
their sllggedly orngmnal designs on
other cesigners' previows works and
curren: trends.

In response to these concerns,
the IDPPPA specificaly extends
copyright protection to ‘fashion
designs," presently defined as “the
appearance as a whole af an article
of apparel, including its omamen-
talion.' I particular, the IDPFPA
proteds designs cantainng "unique,
distinguichable, nen-trivial anc non-
utilitanan wvanation[s] over pnor
designs.' and prohibits des=igns that
are "substartially identical® to pro-
tected works. Protectable designs
imclude clothing such as shirs,
pants, jackets and shozs, as well
as wallets, bags, and other acces
sories,

The current wersian o' the
IDPPPA represents a compromise
amengst fashion industry trade
groups, many of whom opposed
previous design protection bille sueh
as the DesigiPiracy Protecticn Act
(DPPA), whighWwas perceived as
overly restotiNESShd unlair to inde-
pendent dégignerss However, even

with inJuglirg SUPRG, designers and’

fashion IRSIEISSCaAtinue to debate
w' e th ersinl EREG will do more
harm {h&RSgoott Fioponents hop
that theV|I0E | promote org
ativif” in theSlashigh, ndustry,

deé=igrers will_n@ lofder be perrmtl

ed to ':-&'._'_ [[E [ FEY rd

desigrs of ofher & g = .El.!'d wi |

w 115tead @EiOrcediic oeate
jal o ks Thﬂ:.-.u Wi
= - the poten-
am:l BXpO-
shifle originalit
as working of
gz i an integgal
ghion industry.
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Our European counternars are
a bit more advanced, In 2002, he
EBurvpean Unien enavied legida-
tion akin to the proposed IDPP=A
providing protection to al ongial
‘eomrmunity designs® defined as “he
appearance of the whole or a par: of
a product resuling from the features
of, in paricular, the lnes, contours,
mlurh shape, ‘exlure and iof mate-
rials of the product tself andfor its
grnamentation.'
nder the Courcil Regulation
on Community Designs [CRCD),
designs are protected if they are
nevel, and if an infermed obsercer
would find the Jesigr different fram
ather, existing dezignz. OF neie
FLE' is not lirmited to fashi
86 =, and 1= applicable to all o
IWorks that meet the deflintigs
im:l ‘corrmunity desig or
0 ils Enactment, np;nne “'Lh
el s hele*.red the reguls
EI:""E - SEVETE, negalid
g-creatve design jigfd.
1) |rr|pa|::t b ot et o
and c _=1gn cregiivity has
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Whether | PP
imilar effect in 1§
stalesemans (o be seen
n addition, the IDFPER
fresents a change in
ppyright infringement da
Faug hl and litigated. YWhile
capyright infnngerent claim
onigbe made I the work has
reg8tered with the United S
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Copyright Cffice, the IDPPPA F
no such registration requirem
Under the DPPPA, uniginal de
are autornatically afforded copyri
protecion for three yoars
ing on the date the design s fi
made publiz. Practically, this s I
make t easier for designers to by . ;
infringemeni clairs. i
Stould the IDPPPA I:Ien!'q"
law, courts will undoubtedhy st
lo adjudicate the initial cazes o
infringzment, as i will be l:hl!lq )
ing to apply the requisie *sub
lially identical’ standard. While
stantially identical' may be inter
preted narrowly, aifording protectior
o only a few exeeptionally uni
Emgm. courts may take a more
oad view and allow an abundan e
of designs to receive ccpyright pro-
- lection. Therefore, fastion hou:
and designers who wish to P
heir original designs and prose
nmngah willl need 1o carefully
gate this new and complex la
additicn, designers may have
hange ther pracices to ens
mplance, and may thems
ave to defend against cop
gzmen! claims brought unde
SCPPA.O
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